© 00 N oo o b~ w N PP

N NN NN NN NDNDR R R B B B B R R
® N o a4 W N P O © 0 N o o b~ w NP O

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

United States of America,
CR-00-0698 PHX ROS
Plaintiff,
V. Order
Robert Wilson Stewart, Jr.,

Defendant.

Pending beforethe Court is Defendant's Motion to Suppress Evidence (Doc. #35).  Plaintiff
responded, and Defendant replied. A hearing on the Motion was held on January 29, 2001.
Background

On June 14, 2000, Magidrate Judge M orton Sitver issued asearch warrant authorizing Specia
Agent Lawrence Bettendorf ("the affiant™) and any authorized officer of the United States to conduct a
search & Defendant'sresidence. Thewarrant permitted the seizure of firearms, ammunition, and fireerm
partsor componentsthat would be used to manufacturefirearms. The affidavit prepared and filed by the
affiant in connection with thewarrant stated thet its purpose wasto permit seizure of itemsreating to
violationsof 18U.S.C. §922(a)(1)(A) (engaginginthebusinessof manufacturing and dedling fireerms
without alicense) and 18 U.S.C. 8 922(g)(1) (felon shipping/possessing afirearm affecting interstate
commerce). The firearm, under these statutes, was a Maadi-Griffin .50 caliber rifle which was
menufactured pursuant to partskits sold by Defendant. Theaffiant set forth that he received informetion
from Bureau of Alcohol, Tobacco and Firearms ("ATF") Regulatory Inspectorsthat Defendant was
engaged inthebusnessof sdling firearms partskitsand "[t] hese kitsare used to manufacture Maedi-Griffin
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S0 cdiber rifles. Thekitsinduded| parts necessary to completetherifle, induding thetrigger assembly,
bolt assembly, recaiver, and barrdl. Therecaiversneed to havetwo dots cut out before assembly. The
dots are partially machined in the receiver, so no templateis required.”

The affidavit also stated that on April 6, 2000, the affiant purchased the April 17, 2000 edition of
" Shotgun News' magazine, and on thefront page was an advertisement for the Maedi-Griffin Company,
which listed Defendant's res dence asthe company's address. The advertisement announced that the
Maedi-Griffin Company was offering for sde"Modd 89 .50 caliber rifle partskits', that "the firearms
recaver is75% complete’, and that "it takes gpproximatey 30 minutesto makethe necessary modifications
totherecaver." The sameday that the affiant purchased the magazine, he reviewed information printed
fromtheMaedi-Griffinwebste. Thewebsteasolisted Defendant'saddressasthe Maedi-Griffin address.
Both the" Shotgun News' magazine and the Maedi-Griffin webstelisted the sametd ephone number for
the Maadi-Griffin Company.

The affiant then reported that on April 17, 2000, he received certified court recordsfrom the
United States Didtrict Court for the Didtrict of Utah stating that on January 24, 1994, Defendant entered
apleaaf guilty to possesson and transfer of amachineguninviolaionof 18 U.S.C. §922(0). Continuing,
the affiant statesthat on April 18, 2000, an undercover agent ("UCA")' made atelephone cdl to the
number listed inthe " Shotgun News' advertisement for the Maedi-Griffin Company, and an unidentified
ma e answered the phone, who later identified himsalf asBob Stewart. The UCA gave Defendant a
telephone number where the UCA could be reached, and shortly theresfter, Defendant telephoned the
UCA. During thar conversation, Defendant told the UCA that he only sdlls partskitswithout finished
recaversa hislocation, but that the kit "isan dmost fool proof unit, and thet it only goestogether one
way." Defendant alsotold the UCA that "itisvery smpletobuild. . . that the unitsare pre-welded, and
al that needsto be doneto complete the manufacturing isto mill out an L-shgped dot on the recalver for
the bolt handle." Defendant told the UCA that the recelver could be taken to a machine shop for
completion, but that amachinist would not need to read " any indructionsbecause groovesarecut inthe
metd wherethefinishing cutshaveto be made],]" and thet the cuts could be"eesily complete d]" by any

! TheUCA wasaSpecid Agent for the ATF and wasnot spedificaly identified by the affidavit.
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mill operator. Defendant dsotold the UCA that hiscompany, INS Supply Company, sdlls"complete”
partskitswith finished receivers, and these" complete kitswerefor sdea INS Supply Company'sairport
location.

Then, according to theaffidavit, on April 20, 2000, the UCA arranged amesting with Defendant
a Defendant'sresidence. During that meeting, Defendant showed the UCA gpproximately 6to 8 parts
kitsand showed the UCA whereto mill out thereceiver, sating that "'no templatewas necessary.” The
UCA then purchased a.50 cdiber partskit from Defendant. Defendant told the UCA that assembly of
thekitwould be"smpl€’, and Defendant provided the UCA with abook describing how to assemblethe
kit. Tothe UCA, Defendant mentioned aconversation he had with an ATF agent whereéinthe ATF agent
expressed to Defendant aconcern that thereceiver could bereadily convertedinto afirearm. Defendant
told the UCA that he™'blew him off', and that it does not make any differenceif itiseasy or difficult to
convert the receiver."

Thedfiant submitted the partskit purchased by the UCA tothe ATF Freerms Technology Branch
to determineif it met the definition of afirearm pursuant to 18 U.S.C. §921(a)(3). OnJune1, 2000, the
affiant received aReport of Technica Examination performed by Firearms Enforcement Officer Curtis
Batlett ("Bartlett"). Theaffiant reported in the affidavit that Bartlett was able to make the necessary cuts
as Defendant indgructed in gpproximetely 35 minuteswith aDremd hand grinder. Bartlett then completdly
as=mbled the rifle and successfully test fired it using aprimed .50 caliber cartridge casing. Bartlett
determined that the partskit "was designed to and may bereadily converted to expe aprojectile by the
action of an explogve, thereby meking it afirearm” pursuant to 18 U.S.C. § 921(8)(3). OnJune7, 2000,
theaffiant checked ATFslicensaing recordsand found no records showing that Defendant waslicensed to
sell or manufacture firearms.

The search warrant was executed on June 16, 2000. During the search, ATF agents discovered
and seized numerous components of the partskitsand over thirty completely assembled and functiond
firearms, including a .357 magnum caliber revolver and several machineguns.

Defendant was charged with being afdonin possesson of afirearminviolaionof 18U.S.C. 8
922(g)(1), and unlawful possesson of amachineguninviolaion of 18 U.S.C. §922(0). Accordingtothe
indictment, these charges are based upon Defendant's possession of onecompletely assembled revolver
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and five completely assembled machineguns, not his possession of the parts kits.
Discussion

Defendant argues that the search warrant wasinvalid because 18 U.S.C. § 921(a)(3), which
providesin pertinent part that "[t]he term firearm’ means. . . any wegpon (induding agtarter gun) which
will orisdesgned to or may reedily be converted to expd aprojectile by the action of an explosve " is
uncondiitutionally vague.? He dtermnatively arguesthat the affidavit supporting the search warrant lacked
probable cause, becauseit did not provideany evidencefromwhich Magidrate Sitver could evauate
whether 8 921(8)(3) wasvidlated. Defendant o arguesthet the affidavit for the seerch warrant contained
fdseand mideadinginformation aswd| asmeaterid omissonswhich amounted to arecklessdisregard for

thetruth, and for thisreason, Defendant sought ahearing pursuant to Franksv. Delaware, 438 U.S. 154
(1979), and the suppression of evidence obtained from hisresidence. The Court denied Defendant's
request for aFranks hearing during the hearing held January 29, 2001. Thereasonsfor thisdecisonare
explained below.

l. The Exclusionary Rule.

The Fourth Amendment to the United States Condtitution providesthat "[t]heright of the people
to be securein thair persons, houses, papers, and effects, agang unreasonable searchesand seizures, shall
not beviolated, and no Warrantsshd | issue, but upon probable cause, supported by Oath or affirmetion,
and particularly describing the placeto be searched, and the personsor thingsto beseized.” Theevolution
of theexdusonary rulereflected inasariesof decisonsculminated in 1961 with Mappv. Ohio, 367 U.S,
643 (1961), in which the Supreme Court announced the rule, which then became the primary insgrument
to enforcethe commeandsof the Fourth Amendment. " Theexdus onary rulewasadopted to effectuatethe
Fourth Amendment right of dl citizens'to besecureinther persons, houses, papers, and effects, againg

2 Atthe hearing held January 29, 2001, Defendant argued thet the Satute was vague onitsface
and asgpplied. However, inalegd brief filed February 2, 2001, Defendant cited severd casesfor the
proposition that satuteswhich do not involvethe Frs Amendment may only bechdlenged for vegueness
asapplied. SeeUnited Statesv. Powell, 423 U.S. 87, 92 (1975) (datutes not involving Frs Amendment
freedoms may be challenged for vaguenessonly as gpplied); see dso San Diego County Gun Rights
Committee v. Reno, 98 F.3d 1121, 1132 (9th Cir. 1996).
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unreasonable searchesand saizureq .| United Statesv. Cdandra, 414 U.S. 338, 347 (1974). "When
evidenceisobtained in violation of the Fourth Amendment, thejudicialy developed exclusonary rule

usudly predudesitsuseinacriming procesding againg thevicimof theillegd sserchand sazure” 1llinois
v. Krull, 480 U.S. 340, 347 (1987) (cites omitted).

Sincetherule was adopted in 1961, the Supreme Court has cultivated its scope, and began
evauating and balancing the rulés effectivenessin deterring a Fourth Amendment violation againgt its
soded cods See Tom Stacy, The Search for Truth in Condtitutiona Crimina Procedure, 91 Colum. L.
Rev. 1369, 1440n.292 (1991). InKrull, the Supreme Court held that "gpplication of theexcusonary rule

properly has been restricted to those Situationsinwhichitsremedia purposeiseffectively advanced.”
Krull, 480 U.S. a 347. The Supreme Court regffirmed thispivotd andyssin United Statesv. Leon, 468
U.S. 897, 918 (1984), holding that "suppression of evidence obtained pursuant to awarrant should be

ordered only on acase-by-case bassand only inthose unusud casesin which exclusonwill further the

purposes of theexclusonary rule” Accord, United Statesv. Luk, 859 F.2d 667, 671 (Sth Cir. 1988)

("[T]helink between suppression and the deterrence of uncongtitutional conduct should be closely
scrutinized, andwhen deterrencei sattenuated or dight],] suppressonshould bedisfavored.”) (citing Krull,
480 U.S a 347). In harmony with thisanalyssis the Supreme Court's holding that the exdusionary rule
isinapplicableto both civil and grand jury proceedings. See United Statesv. Janis, 428 U.S. 433,454
(1976); Calandra, 414 U.S. at 351-52.

Of particular relevance to whether the exclusonary rule should be applied to this caseisthe
Supreme Court decision of Michiganv. DeFillippo, 443 U.S. 31, 33 (1979), wherethe Court decided if

the exclusonary rule should be applied when an officer makesan arrest "in good-faith reliance”’ ona
ubgtantiveordinancelater declared unconditutiona onvaguenessgrounds. In DeFllippo, policeofficers
arrested DeFllippo for failing to identify himself in violation of § 39-1-52.3 of the Code of the City of
Detroit ("theordinance"). 1d. Theofficerssearched DeHllippoincident to hisarrest and found apackage
of marihuanaaswell asatinfoil packet later determined to contain another controlled substance,
phencydidine. 1d. a 34. DeFllippo was charged with possesson of acontrolled substance but not with
aviolation of theordinance. 1d. DeFillippo moved to suppressthe evidence obtained during the search
ontheground that the ordinance which provided the bassfor thearrest was unconditutiondly vegue. Id.
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During an interlocutory appeal, the Michigan Court of Appeals held that the ordinance was
uncongtitutionally vague, and as a consequence, that the arrest and search incident to the arrest were
invalid. 1d.

The United States Supreme Court reversed the Michigan Court of Appedls, holding that "[t]he
vaidity of the arrest does nat depend on whether the suspect actudly committedacrime; ...." 1d. a 36.
Finding that the officer who arrested DefFillippo had " abundant probable cause’ to bdieve that Defillippo
had violated the ordinance, the Court then shifted thefocusto address"whether, in these circumstances,
it can be said thet the officer lacked probable causeto beieve that the conduct he observed and thewords
spoken condtituted aviolation of law [the ordinance] Smply because he should haveknown the ordinance
wasinvalid and would bejudicialy declared unconstitutional.” Id. at 36-37. To that question, the
Supreme Court dated thet "[t|heanswer isclearly negative” 1d. at 37. Acknowledging that at thetime
of DeRllippo'sarres "therewasno contralling precedent thet [the] ordinencewas or was not conditutiond,
and hencethe conduct observed violated apresumptively vaid ordinancd ] the Supreme Court held that
aprudent officer "should not have been required to anticipate that a court would later hold the ordinance

unconstitutional.” 1d. at 37-38 (emphasis added). It then stated:

Police are charged to enforce laws until and unlessth?/ arededared unconditutiond. The
enactment of alaw forecl oses speculation by enforcement officers concerning its
congtitutionality--with the possble exception of alaw so grossly and flagrantly
uncondtitutional that any person of reasonable prudence would be bound to seeitsflaws
Society would beill- served if its police officers took it upon themsdvesto determine
which laws are and which are not constitutionally entitled to enforcement.

1d. at 38 (emphasis added).

The DeFillippo Court found that the purposeof the exclusionary rulewould not be served by
SUppressing evidence seized asaconssquence of officersacting pursuant to apresumptively vaid datute,
It stated:

Thepurposeof theexclusonary ruleisto deter unlawful policeaction. No conceivable

purpose of deterrencewould be served by supﬁr evidencewhich, & thetimeit was
found on the person of the respondent, wasthe product of alawful arrest and alawful

search. To deter policefrom enforaing apresumptively valid Satute was never remotely
in the contemplation of even the most zeal ous advocate of the exclusionary rule.

Id. at 38 n.3 (emphadsadded). It emphasized that merdly because the ordinance was, subsequent to the

arrest, determined congtitutionaly invalid " on vaguenessgrounds does not underminethevdidity of the

-6-




© 00 N oo o b~ w N PP

N NN NN NN NDNDR R R B B B B R R
® N o a4 W N P O © 0 N o o b~ w NP O

arrest madefor violation of that ordinance, and the evidence discovered in the search of respondent should
not have been suppressed.” |d. at 39.

Embracing againtheinterpretation of theexclus onary rule adopted in DeFillippo, the Supreme
Court further refined its scope by extending it to when an officer objectively and reasonably reliesona
searchwarrant issued by adetached and neutrd magitrate, evenif thewarrant isultimatdy foundto be
defective. Leon, 468 U.S. at 922-23.% In Leon, the Supreme Court solidified the principal that the
gpplication of the exclusonary rule calsfor an assessment of itsdeterrent effect on the behavior of law
enforcement. It held that the exclusionary rule was not designed to punish the errorsof judgesand
magistrates, concomitantly "an officer cannot be expected to question the magi strate's probable cause
determination[.]" Seeid. at 916, 921, seealso Krull, 480 U.S. at 349 ("It isthejudicia officer's
respong bility to determine whether probable cause exidsto issue awarrant, and, in the ordinary case,
police officers cannot be expected to question that determination.”). The Court reasoned that if the
magistrate has made an error in finding probable cause, "[p]endizing the officer . . . cannot logicaly
contribute to the deterrence of Fourth Amendment violations." Leon, 468 U.S. at 921.

What after Leonisnow referred to asthe "good faith” exception to theexclusionary rulewas
expanded by the Supreme Court to actsby law enforcement in objectively reasoneblerdianceonadaiute,
Krull, 480 U.S. at 349-50. The Court in Krull stated:

I Chyeivel reesorebl T onon O ASED A weL I Eweeal ey e e G

officer'sactions aswould the exclusion of evidence when an officer actsin objectively
ressonable rdiance on awarrant. Unlessagaiuteisdearly unconditutional, an officer
cannot be expected to question the judament of thelegidaturethat passed thelaw. If the
datuteissubssquently declared uncongtitutiona, excluding evidenceobtained pursuant to
it prior tosuchajudica dedarationwill not deter future Fourth Amendment violaionsby
an officer who has amply fulfilled hisresponghility to enforce the Satute aswritten. To
pargphrasethe Court'scomment inLeon: "' Pendizing the officer for the[legidatureq error,
rathler than hisown, cannot logically contributeto the deterrence of Fourth Amendment
violations."

Id. (emphasisadded). AsinDeFillippo, the Supreme Court recognized that punishing law enforcement
officersfor errorsof thelegidauredid not servetheobjectivesof theexdusonary rule. "[L]egidators like

¥ Theandysisand holding of DeFillippo were expresdy reaffirmed by the Supreme Court in
Leon, 468 U.S. at 911-12, 913 n.8.
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judicd officers, arenot thefocusof the[exdusionary] rule” 1d. at 350. Lawsareaccorded apresumption
of condtitutiond vdidity, and "courts presumethat legidatures act in aconditutional manner.” 1d. a 351.

Legidators enact statutes for broad, programmeatic purﬂosea not for the purpose of
procuring evidencein particular crimind invedtigations. Thus, itislogicd to assumethat
the greatest deterrent to the enactment of uncondtitutiona statutesby alegidatureisthe
power of the courtstoinvaidate such dautes. Invaidating adauteinformsthelegidature
of itscondtitutiona error, affectstheadmissibility of al evidence obtained subsequent to
the congtitutiond ruling, and often resultsin the legid ature's enacting amodified and
congtitutional version of the statute, ashappenedinthisvery case. Thereisnothing to
indicatethet ingtheexdus ruleto evidencesaiz rsuant to the Satute prior
to the declaration of itsinvalidity will act as a significant, additional deterrent.

1d. at 352 (emphasis added).

ThedecisoninKrull differed from DeFillippo intheat the officersin Krull sought asearchwarrant
basad upon agtatute whichwaslater declared uncondtitutional becauseit wasprocedurdly deficient. In
contrast, in DeFllippo, theordinance which provided the basisfor the arrest was subsequently declared
unconditutiona. Further, in Krull the Supreme Court retreated from, if not abandoned, thedidinctionin
DeFillippo between substantive and procedura statuteswhich aredeclared uncongtitutiona. TheKrull
Court found that there was no vaid reason to distinguish between procedurd or subgtantive Satutes, and
that the issuefor gpplication of the exclusonary rule after Leon waswhether an officer had reasonably
relied upon the datute. The Supreme Court resolved thet objectively reasonadlerdiance by an officer on
a statute depends upon whether a "reasonabl e officer should have known that the statute was
unconstitutional." Krull, 480 U.S. at 355. The Supreme Court held:

Inether Stuation, gpplication of theexdusonary rulewill not deter aviolation of the Fourth

Amendment by police officers, because the officers are merely carrying out their

respongbilitiesinimplementing thesdaute. Smilarly, inather Stuation, thereisno bass

for assuming that theexclusonary ruleisnecessary or effectivein deterring alegidature

from passing an uncondtitutiond Setute. Thereisno basisfor applying the exdusionary

ruleto exclude evidence obtained when alaw enforcement officer actsin objectively

reasoneble rdliance upon adaiute, regardless of whether the satute may be characterized
as "substantive" or "procedural.”
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Id. at 355 n.12 (emphasis added).*

Intheinstant case, Defendant arguesthat the search warrant isinvalid because 18 U.S.C. 8
921(8)(3), which providesin rdevant part that " [t]he term firearm’ means. . . any wegpon (including a
darter gun) which will or isdesgned to or may reediily be converted to expd aprojectile by the action of
anexplosvd )" isunconditutionaly vague becausethe phrase"may readily be converted" isnot defined
by datute. Defendant dtes United Satesv. 16,179 Mdlso Itdian .22 Cdiber Winler Daringer Convertible
Sarter Guns, 443 F.2d 463 (2d Cir.) ("Molsa"), cert. denied, 404 U.S. 983 (1971), in support of his

contention that § 921(a)(3) is unconstitutionally vague.

TheCourt findsthat evenif 18 U.S.C. § 921(a)(3) were uncondtitutionaly vague, invoking the
exclusonary ruleto suppress evidence saized asaresult of the execution of the search warrant based in
part onthisstatutewould be contrary to thelaw, because the remedia purposesof theexclusonary rule
would not beserved. SeeKrull, 480 U.S. at 347-50; Leon, 468 U.S. a 918. Defendant doesnot argue
nor does the record support that the affiant of the warrant was unreasonabl e, either objectively or
subjectivey, inrying upon 8 921(a)(3).> Inaddition, unless § 921(a)(3) isnot "so grosdy and flagrantly
unconditutiond thet any person of reasonable prudencewould be bound to seeitsflawg ] DeRllippo, 443
U.S. a 38, oris"dearly uncongtitutiona([,]" Krull, 480 U.S. a 349-50, the exclusonary rule can not be

* Sincetheanalysis of the application of the exclusionary rule has evolved to center on a
determination of thegood faith of law enforcement officers, the Seventh Circuitinasection 1983 action
addressed whether an arrest for violating a statute can be chalenged under the Fourth Amendment by
atacking thevdidity of thestatute upon which thearres waspremised. InRyanv. County of DuPege, 45
F.3d 1090, 1094 (7th Cir. 1995) (citing both DeFillippo and Krull), the court held that "[i]f thereis
probable causeto believethat the defendant has committed acrime by violating somerule, therule's
invaidity, whileadefenseto aconviction for thecrime, isnot aground for hischalenging thearrest for
violating the rule under the Fourth Amendment, unlesstheinvadidity of therulewas or should have been
plantothearresting officers.” Seealso United Statesv. Dexter, 165 F.3d 1120, 1125 (7th Cir. 1999)
(holding that evenif astatute authorizing astop was uncongtitutiona as gpplied, suppression wasnot
judtified because the officer reasonably relied on the Satute when he determined there was aviolaion)
(citing DeFillippo and Krull).

®> Compdling evidence of the objective/subjectivegood faith of thelaw enforcement officerisadso
demondtrated because of substantid evidenceof probable cause set forthinthewarrant thet the kit was
reedily convertibleto afirearm, most notably Defendant'sown admissons. Seediscussoninfraat 14.
Also, thereisno evidence or even asuggestion thet the Magistrate acted in anything other than adetached
and neutral capacity when he authorized the search warrant. See Leon, 468 U.S. at 913-14.
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gpplied to actionstaken by, or thebehavior of, law enforcement. Application of these principlescearly
demongratesthat thedecisond law evincesthe condtitutiondity of § 921(g)(3). In United Statesv. Quiroz,
449 F.2d 583, 585 (9th Cir. 1971), the Ninth Circuit upheld 18 U.S.C. § 921(3)(3) onitsface holding thet
the daute givesfar warning regarding the nature of the proscribed conduct. See United Statesv. Petrillo,
332U.S.1, 7-8(1947) (if agatute " conveys sufficiently definite warning asto the proscribed conduct] "
thegauteisnot unconditutiondly vague). Further, the only case dited by Defendant and which the Court
hasfound interpreting the conditutiondity of § 921(a8)(3) and employing an asgpplied veguenessandysis

found the statute constitutional. See Molso, 443 F.2d at 466. Defendant argued that Molso is
diginguishablefromthiscase becausethe Second Circuit found thegtarter gun convertiblein tweveminutes
whichislesstimethanwas st forthin theaffidavit for the converson of Defendant'skits. Even assuming,
without deciding, the M also fireerms were more quickly convertible than Defendant'skits, it would be
highly unreasonableto requirelaw enforcement officersto be conversant with the hairline digtinctions
between this case and a Second Circuit decision of negligible value.?

Application of theexdudonary ruleto this casewould be antitheticdl to the principal resson for the
rule, whichisdeterrence of uncondtitutional law enforcement behavior.” Becausethereis'no contralling
precedent” dedaring 18 U.S.C. § 921(g)(3) uncondtitutiond, thisstatuteis presumptively vaid. DeHllippo,
443 U.S. a 337. Thevdidity of thewarrant, subsequent seizure, and indictment based in part onthe
saized evidencecannot beundermined by thesubsequent all eged uncondtitutiondal vaguenessof thedtatute
Seeid. a40. Accordingly, theMation to Suppresswill be denied ontheissue of the condtitutiondity of
18 U.S.C. § 921(a)(3).

® "Policeare charged to enforce laws until and unlessthey are declared uncondtitutiona. The
enactment of alaw fored oses gpeculaion by law enforcement officers concerning its conditutiondity . . .
Society would beill-served if its police officerstook it upon themsdvesto determine which lawsareand
which are not constitutionally entitled to enforcement.” DeFillippo, 443 U.S. at 38.

" After thehearing on thismotion, the Court invited the partiesto provide supplementa briefing
regarding the burden and the sandard of proof gpplicableto an as gpplied vaguenessandyss. Inview of
the Court's determination that the exclusonary ruleisingpplicable, thisissueismoot. It isnoteworthy,
however, that the Supreme Court in United Statesv. Mazurie, 419 U.S. 544, 552-53 (1975), held that
exacting proof of thedefinition of precisewordsof agtatute andthe gpplication of thosewordsto thefacts
of each caseis not required.
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. FranksHearing.
At the hearing held January 29, 2001, the Court denied Defendant'srequest for ahearing under
Franksv. Delaware, 438 U.S. 154 (1978). InFranks, 438 U.S. a 155, the Supreme Court addressed

thedrcumgancesinwhich adefendantinacrimind proceeding may chdlengethetruthfulness of factud
Satementscontained in an afidavit medein support of awarrant. It held that "wherethe defendant makes
asubgtantia preliminary showing that afal se statement knowingly and intentionally, or with reckless
disegard for thetruth, wasinduded by the ffiant in thewarrant affidavit, and if thedlegedly fd seSatement
Isnecessary tothefinding of probable cause, the Fourth Amendment requiresthat ahearing beheld a the
defendant's request.” 1d. (emphasis added).

Thereis, of course, apresumption of vaidity with repect to theaffidavit supporting the
searchwarrant. Tomandate an evidentiary hearing, the chdlenger'sattack must bemore
than conclusory and must be supported by morethan amere desireto cross-examine,
Theremus bedlegationsof ddiberatefa sehood or of recklessdisregard for thetruth, and
those all egations must be accompanied by an offer of proof. They should point out
specificdly the portion of thewarrant effidavit that isclamedto befdse, andthey should
be accompanied by astatement of supporting reasons. Affidavitsor sworn or otherwise
reliable statements of witnesses should be furnished, or their absence satisfactorily
explained. Allegetionsof negligenceor innocent mistakeareinaufficient. . .. Bindlly. if these
requirements are met, and if, when materid that isthe subject of thealeged falsity or
recklessdigregard is st to one Side, there remains suffident content in the warrant affidavit
to support afinding of probable no hearingisrequired. Onthecther hand, if the
remaning content isinsufficent, the defendant isentitled, under the Fourth and Fourteenth
Amendments, to hishearing. Whether hewill prevail a thet hearing is, of course, another
Issue.

Id. at 171-72 (emphasis added).
"[A] warrant affidavit must set forth particul ar factsand crcumstances underlying the existence of

probable cause, so asto dlow the magigrate to make anindependent eva uation of the maiter.” Franks,
438 U.S. a 165. "Reasonable mindsfrequently may differ on the question whether aparticular affidavit
edtablishesprobablecause" and greet deferenceisaccorded to amagisratesdetermination. Leon, 468
U.S a 914. That deference™isnot boundless™ Id. "[R]eviewing courtswill not defer toawarrant based
on an affidavit that does not 'provide the magisrate with asubgantia bassfor determining the exisence
of probablecause™ 1d. at 915 (cite omitted). "Evenif the warrant gpplication was supported by more
than a'barebones afidavit, areviewing court may properly concudethat, notwithstanding the deference
that magisratesdeserve, thewarrant wasinvalid becausethe magistrate's probabl e-cause determination
reflected an improper anadlyss of thetotdity of the circumatances, or becausetheform of thewarrant was
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improper in some respect.” 1d. (cite omitted).

At the hearing, argument was held concerning the necessity of aFrankshearing. Defendant's
counsdl dleged thet the ffiant's affidavit contained fa se and mideading satements and omitted materid
information, and evenif thosesatementsand omissonsdid not occur, probablecausedill would not exig.
(Reporter'sTranscript ("R.T.") 1/29/01 a 3). The Court then asked counsd to explainwhy therewould
not be probable cause if the aleged fa se Satements were redacted and omissonswere cured, and the

following colloquy ensued:
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MR. VICTOR: Well, for sarters, Y our Honor, theré's absolutely no informetion
in theaffidavit anywhere regarding the amount of timethat wasrequired to convert this
parts kit into something that their expert ultimately concluded was a firearm.

THE COURTWE I, let me stop you for a moment.

Asyou know, and asyou pointed out, your client told the undercover agent that
the weapon wasfool proof. He gave information which would haveled apersonto
believe, perhaps, that itwasreedily convertible. And again, of coursg, thisisnot atrid on
the meritsfor apotentid violation of 922; thisisaquestion asto whether or not therewas
probable cause, which is a reduced standard.

MR. VICTOR: That's correct, Y our Honor.

Regarding my dlient'sstatements, the Government did citethat intheir response
that my client made some statements, but they didn't back that up with any type of
authority that that by itself would be sufficient for afinding of probable cause.

| think if you look at my client's satements that were dleged in the affidavit in
totaity, therésone statement in therethat he saysthereceiver is 75 percent complete,
which, of course, wouldindicate that therés<till 25 percent left - - of work |eft to bedone
ju;é%ahereoeiver. Also, noindicationismaderegarding thetota assembly timethat is
n :

Inadditionto that, my client telsthe undercover agent in the affidavit, thisison
page 7, heencouragesthat person to take therecaiver to amachine shop tohaveit done

properly.

So | don't think - - first of dl, | don't think that it's adequate to say that merely
nz;hentWho|satthatt|meselllngaweq30ntoapemnandwmrrw inthe
course of Geg, it'snot thet hard to assamble, or to put together, something of
that nature, | don't th| nk thet'sufficient for amagidratetofind under t law that probable
cause exists meeting the readily converted aspect of the definition of afirearm.

Secondly, | dont think Mr. Stewart, if hein fact even made those Satements, his
statements taken by themselves indicate that it's readily convertible.

(R.T. /29/01 at 4-5).
Defendant arguesthat if the dleged fa se and mid eading satementswereredacted and materid
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omissionswere cured, the affidavit submitted by the affiant to Magistrate Sitver presented no basis upon
which it could be determined thet the parts kitswere firearms pursuant to § 921(a)(3).® Defendant also
assartsthat theaffiant failed to inform the Magistrate regarding the amount of time Bartlett expendedin
assembling the partskit into afirearm, and he contendsthat the affidavit wasinsufficient becauseit did not
include information regarding other types of tools utilized to assemble the parts kit.
Redactingthedlegedly fd seand mideeding satementsandinsarting theomiss onsinto theffidavit,
the Court findsthe affidavit provided morethan asubgtantid basisto support adetermination of probable
cause. Seeleon, 468 U.S. at 915. Defendant's own aleged statements support afinding of probable
cause. See United Statesv. Matthews, 32 F.3d 294, 298 n.1 (7th Cir. 1994) (probable causefor a

warrantlesssearch existed because of the defendant's own statements concerning hispossession of an
illegal wegpon); United Statesv. Wright, 971 F.2d 176, 180 (8th Cir. 1992) (sufficient probable cause
exiged to arrest the defendant basad upon the defendant's own satements); United Siatesv. Waters, 786
F. Supp. 1111, 1118 (N.D.N.Y. 1992) (defendant's voluntary statements could be used to support a

determination of probable causefor asearch warrant). Theaffiant informed Magistrate Sitver that
Defendant hed advertised thet the necessary modificationsto therecaiver could be madewithin 30 minutes
Moreover, Defendant explained to the UCA that the partskitswerefool proof, smpleto build, would only
gotogether oneway, and thet only an L-shgped dot nesded to bemilled on therecaiver for thebolt handle
in order to complete the manufacturing process. Despite the absence of information in the affidavit
concerning thetime spent by Bartlett after making the necessary cutsto completetherecaiver or concarning
the specific tools utilized to assemble the firearm, the particulars st forth in the affidavit till support a
determination of probable cause.

In addition, the affidavit supported a determination of probable cause becauseit stated that
Defendant'scompany, INS Supply Company, sold partskitswith finished or unfinished receivers. The
affidavit stated that Defendant informed the UCA that apartskit with afinishedreceiver isaFedera

8  Defendant only arguesthat the affidavit failed to establish probable cause with respect to
whether the partskitswerereadily convertible. Defendant doesnot challenge the determination of
probable causewith repect to the other dements of the offensg, i.e, that hewasaconvicted felon and that
he had no federal firearms license. See Defendant's Reply in support of his Motion to
Suppress at 5.
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Frearms Licensee ("FFL") partskit, whereasa"non FFL partskit recelver requirestwo dotsto be cut
out." Defendant alegedly told the UCA that the non FFA partskitsweresold "at hislocation," but that
the FFA partskitswere sold at INS Supply Company's airport location, that those partskits are
"complete’, and that "therecaivershave serid numbers" Defendant dlegedly offered to he pthe UCA
assemblean FFL kit if the UCA wereto purchasean FFL kit. It isundisputed that Defendant isnow and
wasa thetimethe warrant wasissued a convicted fdon who isand was prohibited from engaging inthe
bus ness of manufacturing and dedling firearmswithout alicense, and from possessing any fireerm. 18
U.S.C. 88 922(a)(1)(A) and 922(g)(1).

Finally, other factorsa so support adetermination of probablecause. Theaffidavit supportsa
determination that Defendant possessad sgnificant knowledge and expertise concerning laws governing
firearms and thefirearmskitsthemsdves. Defendant explained to the UCA that the non FFL partskits
could be sold without charging afederd exasetax or asarid number, whereasthe opposte wastruefor
the FFL partskits. Defendant dso sdlected the partsfor the partskit purchased by the UCA and explained
to the UCA that the kit could not be assembled "a his shop because that would requirean FAL." Oneof
Defendant'semployeesdlegedy told the UCA that "goproximatdy threeto five .50 cdliber partskits' were
built per day. Moreover, Defendant knew the laws for which hewas under investigation because he had
previously been convicted of possessing afirearm in violation of 18 U.S.C. § 922.

Accordingly,

IT ISTHEREFORE ORDERED that the Motion to Suppress Evidence (Doc. #35) is
DENIED.

DATED this 26th day of February, 2001.

Rodlyn O. Silver
United States District Judge
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